BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

FLAT CENTER FARMS, | NC., )
) DOCKET NO CT-1998-3
Appel | ant, )
)
-VS- )
) FINDI NGS OF FACT,
THE DEPARTMENT OF REVENUE ) CONCLUSI ONS OF LAW
OF THE STATE OF MONTANA, ) ORDER AND OPPORTUNI TY
) FOR JUDI Cl AL REVI EW
Respondent . )

The above-entitled appeal was set for hearing on My
5, 1999 in dasgow, Mntana. At the request of counsel for both
parties, a telephonic pre-hearing conference was held on April
29, 1999. Both parties agreed that no substantive issues of fact
remained in this case and that the matter could be submtted on
briefs detailing the |egal argunents. Accordingly, the May 5
heari ng was vacated and a briefing schedul e was devel oped. Fi nal
briefs were due on July 15. Having received briefs in a tinely
fashion from both parties, and having reviewed the briefs, the
taxpayer’s initial conplaint, the Departnent of Revenue’s answer
to the conplaint, and the Final Agency Order of the Departnent
of Revenue, and being well and fully informed in the prem ses,
t he Board finds and concl udes as foll ows:

Il



STATEMENT OF THE | SSUE

Flat Center Farnms, Inc. (Flat Center) is a Mntana
corporation incorporated under the laws of Montana and doing
busi ness w thin Mntana. The corporation is wholly owned by
enrol l ed I ndian persons. The taxpayer contends that, because the
sharehol ders of the corporation are individually exenpt from
Mont ana corporate license tax due to their status as enrolled
menbers of an Indian tribe, the corporation should also be
afforded this exenption

FI NDI NGS OF FACT

The parties stipulated and agreed upon the follow ng
facts:

1. Flat Center Farnms, Inc. is a corporation
i ncorporated under the laws of the State of Mntana, incorporated
on Decenber 3, 1993. Flat Center Farnms, Inc. is a “C
cor poration.

2. Flat Center Farns, Inc. is also a tribally
chartered corporation which was chartered by the Fort Peck Tribes
as a Tribal Corporation on Cctober 7, 1996.

3. KimMirray is an enroll ed nmenber of the Fort Peck
Tri bes, enrollnment nunber U07523. His wife, Denise Miurray, is
an enrol |l ed nenber of the Turtle Muntain Chi ppewa, which is also

served by the Fort Peck Reservation. Denise Miurray’s enroll nent



nunber is 70-0175.

4. Kim Murray owns 200 shares of Flat Center Farns,
Inc. and his wife, Denise Murray, owns 200 shares.

5. Flat Center Farmis sole business activity is
farm ng.

6. Flat Center Farmis farmng operation is |ocated
wholly wthin the exterior boundaries of the Fort Peck
Reservati on

7. Flat Center Farm Inc. rents real estate upon which
it operates its farmng operation. The land is owned as foll ows:

898.4 acres trust land, held in Trust for
i ndi vidual Indians or the Fort Peck Tri bes;

419.5 acres deeded | and, owned by vari ous
| ndi an persons, all of said | ands being
Located on the Fort Peck Indian Reservation;

481 acres owned by the United States
Government in trust for Kim Mirray.

8. These very sane |ands were previously farned by Kim
Murray i ndividually. When farmed by Kim Murray individually,
rat her than through his Indian owned corporation, the inconme from
said | and was tax exenpt.

TAXPAYER' S CONTENTI ONS

Fl at Center contends that since 1) the corporation is
tribally chartered, 2) the corporate activity occurs solely on
the Fort Peck Indian Reservation, 3) the sole owner is a tribal

menber, and 4) the sole beneficiaries of the incone are Indian



persons, the inconme should remain exenpt fromstate incone tax.

In its opening brief, Flat Center cites the authority
for state incone tax exenption of individual inconme earned by an
I ndi an person derived solely from reservation sources as

McCl anahan v. State Tax Comm ssion of Arizona, 411 U. S. 164

(1973). This hol ding was adopted as the law of the state of

Montana in 1978 by the Montana Suprene Court in LaRoque v. State

of Montana, 315, 583 P.2d 1059 (1978). LaRoque al so gave tax

exenpt status to non-enrolled Indian persons whose incone was
earned solely fromon-reservation activity.

Fl at Center enphasized that, in LaRoque, the Montana
Suprenme Court found that the “primary factor in limting state
jurisdiction is whether the activity occurred in ‘areas set aside
by treaty for the exclusive use and control of Indians’”, Id. at
603. Thus, the LaRoque finding was that the physical site of the
i ncome- producing activity is the primary factor in determ ning
exenpt status.

Flat Center argued that the present case is anal ogous
in that the status of the taxpayer, a corporation, is secondary
to the fact that the income-producing activity took place wholly
within the boundaries of an Indian reservation. As | ndi ans
earning income on the reservation, that income mnmust be exenpt
fromstate taxation

Furt her support for this conclusion was held in State



of Montana v. Bird, 252 Mont. 438, 829 P.2d 941 (1992) in which

t he Montana Suprene Court held that even the incone of an Indian
residing on the reservation, but earned while working on non-
Indian |and off the reservation is exenpt when the incone is
derived fromtribally owned mnerals under the land. Flat Center
argued that this opinion also found the situs of the activity to
be the primary factor in determning tax exenption.

In Fatt v. Uah State Tax Conmi ssion, 884 P.2d 123

(1994), the Utah Suprene Court held that an Indian serviceman' s
Navy pay was exenpt from state incone tax when his domcile
remai ned his reservation hone even though he was actually |iving
el sewhere while he served in the mlitary. Flat Center argued
that, if another court extends the exenption to incone earned off
reservation and to work obviously not related to on-reservation
wor k, incone earned fromon-reservation work by a solely Indian
owned and tribally chartered corporation should be exenpt. The
fact that the vast majority of the lands farnmed by Flat Center
are trust lands held by the United States governnent for |ndian
owners or the Fort Peck tribes lends further support for
exenption, according to the taxpayer.

In sunmary, the taxpayer urged this Board to concl ude
that the inconme in dispute, which was exenpt when M. Mirray’s
farm ng operation was not incorporated, should remain exenpt

since the corporation was tribally chartered and solely owned by



| ndi an persons. This income was earned entirely within the
exterior boundaries of the Fort Peck Indian Reservation and the
sol e benefactors of the corporation are the |Indian sharehol ders,
Kimand Deni se Murray. The situs of the activity and the Indian
status of the entity have coal esced and therefore the incone is
exenpt .

DEPARTMENT OF REVENUE' S CONTENTI ONS:

The Departnent of Revenue (DOR) contended that the
major flaw in the taxpayer’s argunent in favor of exenption is
its failure to recognize the difference between individual incone
and corporate incone. The DOR argues that, because corporations
are separate entities, with an identity separate from its
creators, they are taxed under a different statutory schene than
i ndi vi dual s.

Montana’ s corporation license tax or fee is paid “for
the privilege of carrying on business in this state,” and applies
to all corporations subject to taxation (Section 15-31-101 (3),
MCA). The corporation license tax is based upon a percentage of
a corporation’s total net income for the preceding taxable year.

Section 15-31-101 (2), MCA defines the terns “engaged
in business” and “doing business” as both neaning “actively
engaging in any transaction for the purpose of financial or
pecuniary gain or profit.”

The DOR concludes that Flat Center is subject to the



corporation license tax pursuant to Title 15, chapter 31 of the
Mont ana Code Annotated because it is organized as a Mntana
corporation for the purpose of financial or pecuniary gain;
because its transactions all occur within Mntana; and because
Flat Center is not an individual.

In response to Flat Center’s argunent that, because it
is owned solely by Indians who are enrolled nenbers of a
federally recogni zed tribe, the inconme is exenpt from taxation
by the state, the DOR contends that a corporation “is a |ega
fiction that has a life of its own, separate and distinct from
its creator or creators and its sharehol ders”, citing Dartnouth

Col l ege v. Wodward, 17 U S. (4 Weat) 518, 636, 657,4 L.Ed. 629)

in Black’s Law Dictionary 180 (5'" ed. 1983) which defines a
corporation as:

[Aln artificial person or legal entity
created by or under the authority of
the laws of a state or nation . :
ordinarily consisting of an associ ation
of nunmerous individuals. Such entity

: is regarded in |law as having a
personal ity and existence distinct from
that of its several nenbers

The DOR cited case law (Mline Properties .

Conmm ssi oner of Internal Revenue, 319 U S. 436 (1943) to support

the argunent that a corporation is separate and distinct fromits
creator, shareholders and directors. In Mline, the United

States Suprene Court held that a corporation was a separate



entity fromits sol e sharehol der and nust be taxed accordingly,
stating a corporation “fills a useful purpose in business life
[and] so long as that purpose is the equival ent of business
activity or is followed by the carrying on of business by the
corporation, the corporation remains a separate taxable entity.”
The DOR further argues that Indian status cannot be
obt ai ned sinply because the sharehol ders and incorporator are
I ndi an; rather, that status is obtained by an individual as an
enroll ed nmenber of a federally recognized tribe or by being a
menber of an Indian community wherein the individual is
recogni zed as an | ndi an.

Flat Center also makes the erroneous argunent that,
because it is recognized by tribal charter, it should be exenpt
fromtaxation by the state. The DOR counters this argunent by
pointing out that the tribe does not own Flat Center and that
Fl at Center was not incorporated under Section 17 of the Indian
Reorgani zation Act. Tribal charter has no effect; it is nerely
a recognition that the corporation exists. The tribal charter was
enacted after the incorporation under state |aw took place and
the tribal resolution is clear that the action was taken to avoid
Montana tax, rather than to effect a tribal self-governance
program The tribal charter was not done in place of the Mntana
i ncorporation, thereby replacing a state corporation with a

tribally-chartered corporation



Cor por ate organi zation under the Indi an Reorgani zation
Act (I RA) nmekes the corporation an extension of the tribe and,
thus, not taxable by the state. |IRA provisions allow a tribe to
form a corporation to pronote economc self-sufficiency or to
provi de financial support for social prograns. The DOR asserts
that Flat Center was fornmed for financial or pecuniary gain and
not to pronote tribal interests, thereby precluding the requisite
connection to tribal interests to sustain exenption from state
t axati on.

The DOR included a copy of the Federal Internal Revenue
Service Revenue Ruling 94-16 with its response brief. According
to the DOR, this ruling that indicates Indian corporations
organi zed under state law, as was Flat Center, are subject to
federal taxation. Ms. Cross @uns wites: “The rationale
supporting this ruling is that an organi zation created by state
law is fundanentally different from one created under federa
law, such as the IRA. 25 U S.C. Section 477 (1993). According
to the ruling, an Indian tribe maintains tax exenpt status, and
a tribal corporation forned under the IRA is also exenpt.
However, where a corporation is fornmed under state |aw, that
organi zation, regardless of the Indian status of any of its
menbers, is subject to federal taxation.”

Wi |l e Revenue Ruling 94-16 does not indicate whether

a state may al so tax a corporation which is conprised of Indian



menbers and was fornmed under state |aw, the DOR argues that case
| aw supports a state’s authority to apply a nondi scrimnatory tax
to an I ndi an-owned corporation fornmed under state law. “. . .a
State can inpose a nondiscrimnatory tax on private parties with
whom the United States or an Indian tribe does business . . .~

Cotton Petrol eum Corp v. New Mexico, 490 U S. 175 (1989). The

DOR also cites Burnet v. Coronado Ol & Gas Co. 285 U S. 393

(1932), &lahoma Tax Commission v. Texas Co., 336 U S 342

(1949.) which served to establish and strengthen the Court’s
position that a state can inpose a nondiscrimnatory tax on
private parties with whomthe United States or an Indian tribe
does busi ness.

The DOR also argues that the fact that Mntana
corporate incone tax is tied to federal corporate incone tax
(Section 15-31-113, MCA), is further supportive of its claimthat
| ndi an- owned corporations forned under state |aw are subject to
state corporation tax in |light of Revenue Ruling 94-16 discussed
above.

The DOR also discusses the fact that Flat Center
| eases or rents all of the land it uses to farm M. Cross Quns
wites, “The owners of the land, whether it is held in trust or
as fee |land, are conpensated for Flat Center’s use of the | and.
One of those owners is KimMirray. M. Mirray incorporated Flat

Center Farns. The corporation pays M. Mrray, by way of the
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federal governnment, for the corporation’s use of that land. The
| ease noney paid for use of the land, in fact, is incone derived
from the | and. By leasing the land for its own uses, the
corporation has created another legal fiction that acts as
di stance for the question of situs.”

In summary, M. Cross Guns argues that Flat Center
Farm s corporate incone is subject to state taxation because “

a corporation is a legal fiction that creates an entity
separate from its nenbers, thus rendering the corporation
i ncapabl e of obtaining Indian status. Wthout status as an
i ndi vi dual Indian, the corporation’s inconme is not exenpt from
taxation by the state. Furthernore, the issues of situs is
rendered noot for two reasons: situs is only inportant where
income is generated by an individual Indian, and situs is
def eated where the | andowner has contracted with a non-1ndi an
entity for the use of that land.”
DI SCUSSI ON

The parties to this dispute appear to differ upon the
i nportance of situs versus corporate status in the determ nation
as to whether or not the assessnment of Montana Corporation
Li cense Tax and interest for tax year ending Cctober 31, 1994 was
correct.

Flat Center argues that the situs (Indian trust |and

farmed by Kim Mrray, shareholder in the corporation) is
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governing in the determnation of exenption from Montana
corporate license tax. Fl at Center contends that this incone
was earned entirely within the exterior boundaries of the Fort
Peck Indian Reservation and the sole benefactors of the
corporation are the Indian sharehol ders, Kim and Deni se Mirray.
The situs of the activity and the Indian status of the entity
have coal esced and therefore the inconme is exenpt.

The DOR argues that the corporate status of Flat Center
renders it subject to the state corporate |icense tax due to its
contention that a corporation is legally recognized as an entity
which is separate and distinct fromits creator, sharehol ders and
directors. Further, the DOR contends that Indian status cannot
be obtai ned sinply because the sharehol ders and i ncorporator are
I ndi an; rather, that status is obtained by an individual as an
enrolled nmenber of a federally recognized tribe or by being a
menber of an Indian community wherein the individual is
recogni zed as an | ndi an.

Upon review of the relevant case |law, statutory |aw and
argunents presented by both parties to the appeal, the Board
finds nmerit in the argunents of the DOR A significant anount
of case law was presented in support of the argunment that a
corporation is a separate legal entity fromits creators, owners
or sharehol ders. I ncorporation is a business decision which

carries with it certain benefits to the incorporator, including
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sone degree of protection from legal action against its
sharehol ders, directors, etc., and sone tax and financial
advantages. Flat Center’s argunent in favor of tax exenption for
the corporation because the individual, Kim Mirray, received
exenption due to his status as an enrolled Indian fails.

Further, it has not been denonstrated that Flat Center
Farms, Inc. was created to pronote tribal interests. The record
indicates that the purpose of Flat Center is for profit or
financial gain through farm ng incone. Busi ness entities
conducting nontribal business are not exenpt fromstate taxation
and i s subject to Montana Corporation License Tax under Section
15-31-101, Montana Code Annot at ed.

Flat Center’s argunent that it should be exenpt from
state taxation because it is recognized by a tribal charter
fails. The record does not indicate that any of the tribes
served by the Fort Peck Indian Reservation own Flat Center
Further, it appears that the tribal charter is sinply a
recognition that Flat Center exists.

Fl at Center argued for exenption due to the fact that
the majority of the lands it farns are within the exterior
boundaries of the Fort Peck Indian Reservation. This land is
also held in trust by the federal governnent for Indian owners
of the Fort Peck tribes (situs argunent). The Board finds that

the argunent in favor of exenption due to situs fails because
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Flat Center does not have status as an individual I|ndian and,
thus, its incone is not exenpt from taxation by the state
Further, the record indicates that Flat Center has contracted
with a non-Indian entity, via trust and deeded | and, for the use
of the land it uses to farm

CONCLUSI ONS OF LAW

1. The subject incone is subject to Mntana
Cor poration License Tax under Section 15-31-101, MCA

2. Flat Center Farns, Inc., a corporation, does not
have status as an individual Indian, by virtue of its status as
a separate legal entity, and its inconme is not exenpt from
taxation by the state.

3. The appeal of the taxpayer is hereby denied and the
deci sion of the Montana Departnment of Revenue is hereby affirned.
11
11
11
11
11
11
11
11
11
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ORDER

| T 1S THEREFORE ORDERED by the State Tax Appeal
Board of the State of Mntana that the taxes and interest
assessed are properly due and ow ng.
DATED this __ day of July, 1999.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

(SEAL)

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA Judicial review nay be
obtained by filing a petition in district court within 60 days

follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE
The undersigned hereby certifies that on this _
day of July, 1999, the foregoing Order of the Board was served
on the parties hereto by depositing a copy thereof in the U S
Mai | s, postage prepaid, addressed to the parties as foll ows:

Laura Chri stoffersen

Attorney at Law

CHRI STOFFERSEN & KNI ERI M P. C.
P. O Box 997

Wl f Point, Mntana 59201

Roberta Cross Quns

Tax Counsel

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Mbnt ana 59620

DONNA EUBANK
Par al egal
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